Recent Changes to Washington's Jury Trials:
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I. INTRODUCTION

The American legal system's commitment to trial by jury cannot
be doubted. The United States Supreme Court has noted, for example, that "maintenance of the jury as a fact-finding body is of such importance and occupies so firm a place in our history and jurisprudence
that any seeming curtailment of the right to a jury trial should be
scrutinized with the utmost care."'
Indeed, the right to a trial by jury
2
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Although the right to trial by jury seems safely ensconced in our
judicial system,
the process of trial by jury is not free from attack or
avoidance. 3 The important questions facing trials by jury, therefore,
involve implementation, not our homage to the abstract notion. Like
all grand ideas, "the devil lies in the details." While the process en* Jeffrey C. Grant is a trial lawyer, still practicing the art and science of trial work in Seattle,
Washington, and an adjunct faculty member of the Seattle University and University of Washington law schools, teaching trial advocacy. The author wishes to acknowledge the most helpful
guidance and contributions of Julia Appel, Administrative Office of the Courts, Olympia,
Washington.

1. Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 501 (1959) (quoting Dimick v.
Schiedt, 293 U.S. 474, 486 (1935)).

2. Washington's Constitution provides that "[t]he right of trial by jury shall remain inviolate...." WASH. CONST. art. 1,§ 21. The Seventh Amendment to the United States Constitution, of course, dictates that "the right of trial by jury shall be preserved." U.S. CONST. amend.
VII.
3. One of the most effective efforts employed to circumvent the jury trial process is the use
of arbitration clauses in contracts, a practice enjoying increasing favor. The Montana Supreme
Court, for example, recently observed that "for their own obvious economic benefit, large national and multi-national corporations are effectively privatizing an important segment of the
civil justice system in this country by including fine-print, non-negotiable, take-it-or-leave-it,
mandatory, binding arbitration clauses in their standard form contracts." Kloss v. Edward R.
Jones & Co., 54 P.3d 1, 14 (Mont. 2002) (Nelson, J., concurring) (footnote omitted). The increasing use of mandatory arbitration clauses, as an effort to avoid trial by jury, is, unfortunately,
beyond the scope of this article. Justice Nelson's concurring opinion, however, contains a helpful
bibliography of this legal development. Id. at 14 n.3.
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joys widespread respect in theory, it is often controversial in practice.4
As noted by one studied author,
[The] American jury system confronts us with a powerful contradiction: We love the idea of the jury but hate the way it
works. We celebrate the jurors' democratic power but no longer
trust the decisions they reach. We say we have the best system
in the world, but when called to serve, most of us do everything
we can to duck out. 5
It was in this spirit that the Board of Judicial Administration created the Washington State Jury Commission in June 1999. The
Commission's mandate was to "conduct a broad inquiry into the jury
system and examine issues including ... juror responsiveness, citizen
satisfaction from jury service, adequacy of juror reimbursement, and
improving juror participation in trials."6
This Article sets forth a brief summary of the Commission's
work and examines, in more detail, certain, specific recommendations
of the Commission, including those that have been implemented and
those that have not. In addition, this Article provides an update on
the status of the Commission's work and proposes recommendations
for future changes.
II. THE WASHINGTON STATE JURY COMMISSION
The Washington Board of Judicial Administration 7 created the
Washington State Jury Commission, in part, in response to concerns
that "it has become more and more difficult to find prospective jurors."' The Board of Judicial Administration's action, in turn, was in
response to the urging of the Honorable Daniel J. Berschauer, one of

4. The controversy involving trial by jury for civil matters, stemming largely from complaints about the size of jury verdicts, is also resulting in the decline of jury trials. Whether the
commentary about jury verdicts is accurate, the empirical evidence demonstrates that jury trials
in federal and state courts across the country are in decline. Hope Viner Samborn, The Vanishing
Trial, ABA JOURNAL (October 2002).
5. STEPHEN J. ADLER, THE JURY: TRIAL AND ERROR IN THE AMERICAN COURTROOM
xiii (1994) (citation omitted).
6. WASH. STATE JURY COMM'N, REPORT TO THE BOARD FOR JUDICIAL ADMINISTRATION iii (2000), available at http://www.courts.wa.gov/jurycomm/report/report.pdf
[hereinafter COMMISSION REPORT].
7. The Washington State Board of Judicial Administration (BJA) "is charged with providing effective leadership to the state courts and developing policy to enhance the administration of
the court system in Washington State." Wash. Courts, Board of Judicial Administration, at
http://www.courts.wa.gov/programs-orgs/pos.bja/ (last visited Mar. 31, 2003). Additional
information about the BJA can be found at this website.
8. Id.
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the Thurston County Superior Court judges and a jurist long interested in juries and jury reform.9
The Commission was comprised of "trial court judges; trial court
administrators; county clerks; jury managers; attorneys; citizens who
have served as jurors; legislators; representatives of labor unions and
businesses; state, county, and municipal officials; media representatives; educators; and experts in jury management.""
The Commission first met in July 1999 and issued its report in
July 2000. The Commission's report was a document designed to create action-its one year duration was intended to insure that careful
study and extended debate did not become goals in and of themselves
and that the Commission propose specific recommendations that
would result in concrete results. The Commission proffered fortyfour separate recommendations, which were organized into the following eight categories: Increasing Summons Response, Accommodating
Citizens Called to Jury Service, Protecting Juror Privacy, Improving
Jury Selection Procedures, Improving the Trial Process for Jurors,
Improving the Deliberating Process, After the Trial, and Declaration
of Principles for Jury Service.
Since the Report's publication, several of the Commission's recommendations have been implemented, while others have not. The
following is an examination of four of the Commission's recommendations, three of which have been successfully implemented and one that
has yet to be achieved.
III. THE COMMISSION'S RECOMMENDATIONS
A. Introduction
This Article focuses on four specific recommendations of the
Commission: (1) increasing the compensation paid to jurors;" (2) encouraging the practice of note taking by jurors in all cases, regardless
of the length of the trial, and allowing jurors to review their notes during the trial; 12 (3) mandating the practice of allowing jurors to submit
written questions, subject to careful judicial supervision, to witnesses
during the trial;' 3 and (4) urging trial judges to "fully and fairly" (i.e.,
9. In addition to his good work in helping to start and chair the Washington Jury Commission, Judge Berschauer deserves special recognition for his generous and helpful contributions to
this article.

10.
11.
12.
13.

Id.

COMMISSION
Id. at 53.
Id. at 60-63.

REPORT,

supra note 6, at 23-24.
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respond to questions from jurors asked during deliberameaningfully)
4
1

tions.

The recommendation concerning juror compensation was selected because the Commission identified this issue as one of its highest priorities. The recommendations concerning juror note taking, juror questions to witnesses during the trial, and responding to juror
questions during trial were selected because these issues directly impact the trial process and because they resulted in direct and specific
changes to Washington's Rules of Procedure.
The remaining recommendations have not been addressed for
two reasons. First, many of the recommendations do not directly affect the trial process, at least from the perspective of the parties and
the lawyers. For example, the Commission's recommendations concerning increasing responsiveness to juror summons, providing better
accommodations for those called to jury duty, and protecting their
privacy are issues that, although important, do not directly impact the
process of a trial and are largely beyond the control of the parties and
their attorneys. Second, many of the recommendations are more educational, and somewhat abstract or esoteric in nature and not necessarily amenable to concrete implementation. For example, several of the
Commission's recommendations designed to improve jury selection
procedures, the trial process itself, and the deliberation process were
presented as general platitudes or guidelines. Similar to the other
category, these recommendations identified and addressed issues that
are important to the process of trial by jury, but not necessarily subject
to specific or uniform action, nor do they directly impact the trial
process.
B. The Commission'sRecommendation RegardingJuror Compensation
In Washington, jurors in most jurisdictions are compensated
$10.00 per day, plus mileage. This fee has been static since 1959." s If
it had been indexed for inflation, jurors would now receive more than
$59.00 per day. 6
The Commission recognized that this compensation rate, which
does not approximate even minimum wage, is wholly inappropriate
for the burden, challenge, and disruption jury service can represent.
In recognition that jury service represents "one of the most important
civic duties," the Commission labeled this circumstance "unaccept-

14. Id. at 71-72.
15. Id. at 23.
16. Id.
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able." 17 Indeed, the Commission identified an increase in the fee paid
for jury duty as its highest priority. 8
Unfortunately, this priority has yet to be achieved. Although the
Washington Legislature has considered proposed legislation,19 the rate
of compensation has yet to be changed. 20 Given the state's many fiscal
priorities competing for limited resources available to the state, an increase is not likely to be achieved in the foreseeable future.
Although the amount of compensation paid to jurors for their
service is woefully inadequate, it is difficult to measure the effect that
the amount of compensation has on the trial by jury process. For example, jury duty for most jurors in Washington does not represent a
financial sacrifice; it has been estimated, for example, that 85% of employers pay employees during jury service. 2' This method of juror
compensation, however, does not address the more fundamental question: what is the appropriate measure of compensation for jury service
(as compensation by employers merely represents a method of cost
shifting from the public sector to the private sector). Moreover, this
cost shifting arrangement raises important questions of public policy:
who should pay for this important civic function, the public sector or
the private sector?
The first question, what is the appropriate measure of juror compensation, is, perhaps, unanswerable. Jury duty can be, and is, difficult, stressful, and disruptive. Citizens, with no common bond other
than possession of a valid Washington driver's license, are called together to participate in passing judgment on questions of the utmost
importance to the parties (and, to a lesser extent, the attorneys). This
burden is exacerbated by the fact that the vast majority of jurors who
actually serve have no legal training or experience, or detailed knowledge of the particular factual circumstances at issue. Viewed from this
perspective, no amount of compensation seems appropriate. However,
given the present state of difficult financial circumstances and competing priorities facing Washington and other States, this question is aca17. Id. at 23.
18. Id. at iii. The principle that jurors are "entitled to be fairly compensated for their service" was listed as the Commission's first principle that guided the formulation of its recommendations. Id. at vii.
19. H.B. 1141, 2001 Leg., 57th Reg. Sess. (Wash. 2001); S.B. 5072, 2001 Leg., 57th Reg.
Sess. (Wash. 2001).
20. See COMMISSION REPORT, supra note 6, at 23. The appropriate venue for the change
in juror compensation, as is the issue of the appropriate length for the jury term, is the Washington Legislature as these are issues presently governed by Washington statute. Any changes,
therefore, must be effected legislatively.
21. David C. Brody, et al., Juror Survey Results, 1998-1999, at 9, in COMMISSION REPORT,
supra note 6, at 24.
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demic-the $10.00 per day fee is not going to change in the foreseeable future.
The second question, who should bear the more realistic financial burden of jury duty, is even less likely to be addressed, let alone
acted upon. There seems to be an absence of public dialogue, or outcry, concerning this question. The private underwriting of this public
service will likely continue by the same process it was created-inertia.
Given that this "true" cost of jury duty is disbursed, albeit unevenly,
throughout the private sector, it is unlikely to emerge as an issue calling out for change. It is even more unlikely that the public sector will
sua sponte identify it as an issue that should be changed.
In the final analysis, it must be recognized that the issue of the
appropriate level of compensation for jury duty is one of fairness, not
of effectiveness. There is little, if any, empirical evidence to suggest
that the quality of jury duty is affected by the level of monetary compensation.22 Although well intentioned, the inability of the Commission to achieve its recommendation of a fee increase for jury duty will
likely not adversely affect the quality of Washington's jury trials.
C. The Commission's Recommendations RegardingJurorParticipation
During Trial
In contrast to the lack of success in effecting an increase in juror
compensation, a number of the Commission's recommendations have
been implemented in Washington's Court Rules. In contrast to the
Commission's Recommendation regarding juror compensation, its
Recommendations regarding juror note taking, questions to witnesses
during trial, and questions during deliberation were properly addressed by changes in Washington's Court Rules.2 3
In addition to being a more appropriate forum for implementing
these Recommendations, changes to Washington Court Rules also
provided a more favorable forum for effecting change. Changes to
Court Rules are effected for the purpose of improving the trial process
by those who are more directly affected by the changes, judges and
lawyers (and their clients), and not subject to collateral issues that are
not necessarily limited to improving the process. Moreover, and per-

22. An interesting telling of the emotional investment jurors make, without consideration
of the level of compensation, is D. Graham Burnett's account of his experience as a juror in a
murder trial in New York State court, in Manhattan. D. GRAHAM BURNETT, A TRIAL BY
JURY (Vintage Books 2001).
23. WASH. SUP. CT. R. 1 states that they are to "govern the procedure in the superior
court in all suits or a civil nature." WASH. SUP. CT. CRIM. R. 1 has a similar, if somewhat
broader, scope.
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haps most importantly, changes to the Court Rules do not require the
appropriation of additional financing.
1. Juror Note Taking
The Commission recognized that jurors "who take notes remember the evidence more accurately, apply the evidence to the law more
accurately, are more attentive during trial, and are more satisfied with
jury service." 24 Although the opportunity for note taking by jurors
had been long offered in Washington courts, the practice was sporadic
and varied from courtroom to courtroom and judge to judge. In an effort to achieve uniformity, the Commission urged that Washington's
Court Rules be amended to allow note taking.
In response, Washington's Court Rules have been changed to allow jurors to take notes during trial.25 The 2002 changes to Washington's Court Rules provide more than systemic uniformity, however.
The opportunity for note taking is now mandated." An example of
this is Washington Civil Rule 47(), which provides that, "[I]n all
cases, jurors shall be allowed to take written notes regarding the evidence presented to them and keep those notes with them during their
deliberation. ,'27
Recognizing that jurors may "deliberate" to themselves during
the trial, the changes to the Court Rules allow the jurors to "review
or
their own notes" during the trial, provided that they do "not share
28
discuss the notes with other jurors until they begin deliberating.
It will take time for the full extent of these changes to be implemented, and even longer to assess their impact. Those who have ob24. COMMISSION REPORT, supra note 6, at 53.
25. WASH. SUP. CT. R. 476); WASH. SUP. CT. CRIM. R. 6.8; WASH. CT. R. LIM. JURIS.
38(h); WASH. CT. CRIM. R. LIM. JURIS. 6.8.
26. See, e.g., WASH. SUP. CT. R. 47(). Also changed is Washington's Pattern Instruction
(WPI) 1.01.04, a jury instruction given to jurors at the beginning of trial. The instruction, which
must be used in light of the changes to Washington's Court Rules, advises the jury that it will be
allowed to take notes, as well as describes the procedures for doing so and use of the notes.
27. WASH. CIv. R. 476) (emphasis added). Implementation of this mandatory directive,
than uniform. For example, it appears that few Pierce County Supehowever, appears to be less
rior Court judges allow jurors to take notes during trial. Interview with Steven Saynich, Deputy
Administrator, Pierce County Superior Court (Feb. 20, 2003).
28. WASH. SUP. CT. R. 476). Washington does not yet appear ready to follow the more
ambitious lead of Arizona, which permits jurors in civil cases to discuss the evidence during the
trial and before the final deliberation, subject to certain limitations. See Arizona Rule of Civil
Procedure 39(f) (permitting jurors to discuss evidence amongst themselves during recesses so
long as all jurors are present and they reserve judgment about the outcome until deliberations
commence). For a fuller discussion of the Arizona Rule, see SHARI SEIDMAN DIAMOND ET AL.,
JUROR DISCUSSIONS DURING CIVIL TRIALS: A STUDY OF ARIZONA'S RULE 39(f)
INNOVATION (2002), availableat http://www.law.northwestern.edu/faculty/fulltime/diamond
/papers/arizona civil-discussions.pdf.
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jected to note taking claim that juror notes may be inaccurate, give
undue emphasis to the evidence that is recorded (or recorded by more
jurors), or give jurors who take more thorough notes undue influence.
It is safe to say, however, that the Commission's Recommendation regarding note taking, and the changes in the Court Rules, have rejected
these objections. Any effort that increases the ability of jurors to "remember the evidence more accurately, [and] apply the evidence to the
law more accurately" 29 will increase the quality of the process of trial
by jury.
2. Questions by Jurors During the Trial
Although the use of questions by jurors may not be uniformly
beneficial, and certain details of the procedure need improvement, the
utility of juror questions during trial has been judicially recognized.
Some federal courts have noted, for example, that
Juror-inspired questions may serve to advance the search for
truth by alleviating uncertainties in the jurors' minds, clearing
up confusion, or alerting the attorneys to points that bear further
that a questionelaboration. Furthermore, it is at least arguable
3
asking juror will be a more attentive juror. 0
The Commission agreed that allowing jurors to ask questions
during the trial "acknowledges the importance of the role of jurors as
active learners and active participants in the search for the truth, promotes efforts to focus on the merits of a case rather than speculation,
and avoids the real possibility of an erroneous verdict based on confusion or misunderstanding."'"
The practice of allowing juror questions during trial, like juror
note taking, was permitted in Washington courts before the Commission's report." Although available, the use of juror questions before
the Commission's Recommendation was, by far, the exception.33

29.

COMMISSION REPORT, supra note 6, at 53.

30. United States v.Sutton, 970 F.2d 1001, 1005 n.3 (1st Cir. 1992). Predictably, not all
courts are in agreement with the utility of this practice. Cf. DeBenedetto v. Goodyear Tire &
Rubber Co., 754 F.2d 512, 516 (4th Cir. 1985) ("[T]he practice of juror questioning is fraught
with dangers which can undermine the orderly process of the trial to verdict.").
31. COMMISSION REPORT, supra note 6, at 60.
32. WASH. PATTERN JURY INSTRUCTIONS-CRIMINAL § 4.66, at 103 (2d ed.1994). The
comments to the WPIC illustrate the resistance to the use of questions by jurors. The cautionary instruction used in conjunction with questions by jurors, emphasizing that the practice was
discretionary and observing that it was "advisable that a judge should not encourage jurors to ask
questions."
33. See KNOWLEDGE & INFO. SERVICES, NAT'L CTR. FOR STATE COURTS, ANNUAL

REPORT ON TRENDS IN THE STATE COURTS: 2001 EDITION 10 (noting that over half of all
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Washington State was not alone in this regard. For example, it was
reported in a nationwide survey of hundreds of judges that seventy34
seven percent of judges did not allow jurors to ask questions. The
changes to Washington's Court Rules, based upon the Commission's
Recommendations, promise at least limited change.
Washington's Civil Rules of Procedure now provide that courts
"shall permit jurors to submit to the court written questions directed
to witnesses."3" Despite the mandatory directive of these changes, implementation of the practice of allowing questions by jurors is not yet
fully followed.36
The practice of allowing juror questions, of course, presents more
and greater questions of implementation, and potentially greater intrusion on the efficient and orderly conduct of trials. The changes in
Washington's Court Rules, at least for its civil trials, have focused the
issue on how juror questions can be asked, not whether they should be
asked.
Although contrary to long-standing practice, allowing jurors to
ask questions is actually more consistent with one of the critical functions of the jury-to learn and assess the relevant facts. The notions
that jurors should not be permitted to independently seek the "truth,"
or that only the lawyers know what is important and how to communicate this information, are as unfounded and misguided as fears that
juror questions will be disruptive, unfairly prejudicial, or a waste of
time.
3. Questions by Jurors During Deliberation
The Commission's report identified a common source of juror
frustration: the "failure of trial judges to be of greater assistance to jurors during deliberations." 37 Those who have had experience with
questions from the jury during its deliberations, either about the evidence or the court's instructions, have encountered the courts' typical

states have formed commissions or task forces to examine traditional jury trial procedures to suggest improvements. One improvement is to allow juror questions).
34. Larry Heuer & Steven D. Penrod, Some Suggestions for the CriticalAppraisal of a More
Active Jury, 85 Nw. U. L. REV. 226, 229 (1990).
35. WASH. SUP. CT. R. 43(k) and WASH. CT. R. LIM. JURIS 43(k) (emphasis added).
The changes in Washington's Court Rules are accompanied by a change to its pattern jury instructions.
36. Interview with Steven Saynich, Deputy Administrator, Pierce County Superior Court
(Feb. 20, 2003); Interview with Pam Green, Court Administrator, Skagit County Superior Court
(Feb. 20, 2003); Interview with David Sharpsteen, Thurston County Superior Court (Feb. 20,
2003).
37. COMMISSION REPORT, supra note 6, at 71.
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The Commission's report noted

Research shows that the vast majority of the time, judges answer
jurors' requests for clarification of instructions by simply referring the jurors back to the instructions without further comment. Questions regarding the evidence are similarly dealt with
by telling jurors to rely upon their memories of the evidence. 8
These cryptic responses are largely based as much on convention
as on concerns that courts not comment on the evidence, express a
preference by the court for which party the jury should favor, or judicial pressure to reach a verdict.39 Although legitimate, these concerns
are not insurmountable and fail to remedy the problem presented by
juror confusion and the frustration that results from lack of meaningful guidance or response.
The Commission's report offered several recommendations that
were designed to encourage judges to meaningfully respond to the juror questions that arise during deliberations and to provide practical
guidance for uniformly responding to questions of this nature.4" For
example, the Commission sought to encourage trial judges to "respond fully and fairly to questions from deliberating jurors '"41 and
gave guidance on procedures for designating questions, involving
counsel, and specifically responding to the questions.42 In response to
the Commission's recommendations, changes were implemented in
Washington's Court Rules.
The rules not only encourage judges to meaningfully respond to
the juror questions that arise during deliberations, but also provide
useful and specific guidance on how to best do so. 3
Unlike note taking and questions to witnesses, mapping out a
precise set of procedures for responding to juror questions is more difficult because the specific response will be a function of the specific
question. The Commission's Recommendations and the changes in

38. Id.
39. See Paula L. Hannaford et al., How Judges View Civil Juries, 48 DEPAUL L. REV. 247,
262-63 (1998) (noting that some judges and attorneys are suspicious that some jury reform techniques cross the line and "can significantly affect jury decision making or influence the jury's
verdict").
40. Id. at 71-76.
41. Idat7I.
42. Id. at 73, 75-76.
43. These changes in Washington's Court Rules are accompanied by a modification of
Washington's Pattern Jury Instruction. 6 WASH. PATTERN JURY INSTRUCTIONS--CRIMINAL,
§1.08, at 25 (3d ed. 1989).
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Washington's Court Rules, are encouraging movement in the right direction.
D. The Commission's Legacy
By design, the Commission ended its formal work following the
issuance of its report and within its predetermined deadline of one
year. The Commission had an Implementation Committee, but it,
too, has expired. The Commission's legacy and the impact of its report have not, however, gone unnoticed.
In large part, the Commission's report had an educational purpose. The report was presented to and discussed at Washington's trial
court organizations, associations of trial lawyers and their members,
and the general public. Moreover, the Commission's recommendations have become part of the dialogue of the public at large and those
organizations charged with preserving and improving the process of
trial by jury.
E. Can More Be Done?
There are any number of additional changes to the process of
trial by jury that offer the opportunity to make it a more understandable and valid process-results that are consistent with the factual circumstances at issue and the applicable legal standards. Although the
Commission's work was thorough, it was not exhaustive (nor did it
purport to be). There are at least two additional suggestions for helping to make the trial by jury process work better which are worthy of
discussion.
1. Juror Discussions During Trial
Jurors are not allowed to discuss the trial, while it is in progress,
with anyone. The principle underlying this long standing practice is
based largely on the notion that this enforced silence promotes open
mindedness and prevents, or at least minimizes, premature decisions
about the verdict to be rendered.
This underlying assumption is, however, likely unrealistic and
contrary to the way most group decision making occurs. More importantly, the prohibition on interim group discussions is based on a false
assumption-that jurors do not engage in interim decision making, in
whole or in part. It has been recently noted, for example, that
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"[r]esearch shows-and most trial lawyers will agree-that jurors do
not suspend judgment until they enter deliberations."44
If the goal of the process of trial by jury is informed decision
making, based upon an accurate understanding of the evidence, some
degree of interim discussion during the trial by jurors would be an improvement.
Discussion among jurors can improve the quality of the trial by
enabling jurors to clarify misunderstandings or confusion about
evidence, discover that they have overlooked relevant evidence,
and perhaps even question the validity of their own assumptions
in light of what they hear from other jurors. Discussions during
the trial thus may well have an effect opposite to that feared, i.e.,
that jurors would remain more flexible and open-minded than
when they are intellectually insulated from their fellow jurors.4"
Jurors must still be cautioned, indeed instructed, that interim
discussions are only that-interim-and that their ultimate decision,
their verdict, cannot be made until all of the evidence has been presented, the instructions of law have been delivered, and the actual
questions on the verdict form have been provided. There is no objective reason to believe that an instruction of this nature will be less effective than the instruction to have no interim discussions, with anyone.
The practice of allowing jurors to discuss the evidence and the
events occurring at trial before their final deliberations will almost certainly increase clarity and understanding. Moreover, the concern that
these interim discussions will infringe on the ability of jurors to be
open minded" is likely outweighed by the reality that jurors reach individual decisions during the trial and before the final deliberations.
Because the jury process is a group process, performed collectively, interim discussions, moderated by appropriate and periodic instructions from the trial court, will promote more informed and accurate decision making.
2. Juror Feedback After the Verdict
One of the difficulties in accurately measuring the strengths and
weaknesses of the process of trial by jury, and of proposals for change,
44. J. Donald Cowan, Jr., et al., What Attorneys Think of Jury Trial Innovations, 86
JUDICATURE 4 (2003). This article was based on the results of a survey of more than 1,500
members of the American College of Trial Lawyers, a national organization which limits its
membership to experienced trial lawyers who have also exhibited the highest standards of ethical
conduct, professionalism, and civility.
45. Id. at 195 (footnotes omitted).

2003]

Innovations in Washington'sJury Trials

is the limited access to actual jury deliberations. Limitations on access
to jurors after a trial can also be most frustrating to parties and their
attorneys, who are, understandably, anxious to know how and why jurors reached the verdict that they did.
Many state court judges in Washington allow the lawyers, and
their clients, to speak with jurors following a verdict.46 But the utility
of this practice is limited. Speaking to individual jurors, or in small
groups of less than the entire panel, immediately following the verdict,
without a clear direction about an acceptable or useful format, necessarily limits access to information and impairs its usefulness.47
One method of balancing these competing interests-of the desire of the litigants and their attorneys to know how and why the jury
reached the decision that it did, on the one hand, and the concerns and
uncertainties of jurors about such a discussion, on the other-is a
group discussion of all parties-the jurors, the litigants, and their attorneys-presided over by the trial judge.
Following an appropriate introduction by the trial judge, after
the verdict has been announced, the jury, the litigants and their attorneys, and the trial judge could meet collectively, for a limited or specified time. The trial judge could moderate the discussion, ask or allow
questions (and disallow others, if appropriate), and facilitate the process. There is little question that the presence of the trial judge would
temper the tenor and substance of the discussion and minimize concerns individual jurors may have.
An alternative process would be for the trial judge to meet separately with the jury and then separately provide feedback to the litigants and their attorneys. Although this alternative is superior to the
"catch the jurors if you can after the verdict," and may prompt some
jurors to be more forthcoming or direct in their comments, it imposes
an intermediate filter on the communication process. As a consequence, this procedure has more limited value.
Regardless of the exact methodology, trial judges should be encouraged to promote a fuller and more meaningful exchange of information, following the verdict, between jurors, litigants, and their attorneys.
46. This practice stands in contrast to that followed by the federal judges in Washington's
Western District, who prohibit any contact between jurors, the participants, and their attorneys,
even after the trial has concluded.
47. There are, of course, valid reasons why jurors are reluctant to participate in such an ad
hoc interview procedure. Many jurors are anxious to leave and return to their work or families,
are reluctant to speak with the recipient of the adverse verdict, are uncertain of what information
they are allowed to share, or are uncertain of the ramifications of these discussions-among others.
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IV. CONCLUSION

The process of trial by jury is one clearly worth preserving. Although important and valued, it is not free of imperfections. The
Washington Jury Trial Commission's work and its contributions to
making the process better have been valuable and are to be applauded.
The Commission's work, however, should be seen as a start-and not
the end.
There are many ways to make the process better. Although
many ideas and proposals may not work, progress comes from continued examination and experimentation, requiring that all participants-litigants, attorneys, judges, and yes, jurors-be receptive to
change. The road to improvement, like minds and parachutes, works
better when it is open and not closed.

